Introduction
The United States-Jordan Free Trade Agreement (US-JO FTA) was the first FTA to be concluded with an Arab country. In addition, the US-JO FTA was the second FTA between the USA and a middle-income country, after the USA and Canada expanded their FTA to include Mexico. There are several reasons that led the USA to negotiate an FTA with Jordan. Jordan was also the right candidate for an FTA economically and politically. Economically, Jordanian imports into the USA would not threaten US industries. 1 The FTA could also spur on Jordan's economic violate Jordan's national treatment obligation under the US-JO FTA. The following section gives a step-by-step account of the intellectual property provisions of the US-JO FTA.
Trademarks and geographical indications
The FTA specifically addresses trademarks and geographical indications (GIs). Trademarks include service marks, and collective marks and certification marks.
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A collective mark is a species of trademark. Collective marks belong to associations, cooperatives, or unions used to distinguish goods in respect of origin or material. Examples of collective marks include marks of bakers cooperatives or optician associations. A collective mark does not indicate a single entity that sells or makes the goods but rather indicates that such goods come from a member of the group that is exercising control over the use of the mark. A certification mark is a mark to ''certify'' the quality or characteristics of goods. A certification mark is a guarantee of compliance with uniform standards, whereas a collective mark serves as a characteristic of self-identification. Jordan's Trademarks Law of 1999 does not make reference to collective service marks. 14 To comply with the FTA, Jordan may need to consider amendments to its Trademarks Law of 1999 so as to cover collective marks appropriately. In this way, the law can avoid any confusion between trademarks, collective marks, and certification marks. GIs are indications that identify the geographical origin of a good where a given quality, reputation, or other characteristic of the good is essentially attributable to its geographical origin. Examples of GIs include Roquefort and Champagne. According to the FTA, trademarks may include GIs. 15 Thus, the FTA merges GIs and trademarks, meaning that a GI could be trademarked. 16 The USA exported its complex intellectual property statutes and judicial decisions into the language of the US-JO FTA. The language in the FTA affirms the USA opposition for the protection of GIs. The USA does not have a geographical indication law, but rather it protects geographical indication through trademark law. 17 Examples of GIs in the USA that are protected by trademark law include Chablis, Darjeeling tea, Florida citrus, Vidalia onions, Maine lobsters, and Budweiser beer. The US-JO FTA obligates each party to afford owners of registered trademarks the exclusive right to prevent any party from using an ''identical or similar'' mark for a ''related'' good or service for which the trademark is used. 18 The US-JO FTA also protects against the use of a well-known mark. 19 The protection of wellknown marks is an area of concern in Jordan. In the past, due to the lack of explicit provisions preventing the registration of well-known marks, many local Jordanian companies filed applications to register well-known marks under their own names. 
Copyright and related rights
The US-JO FTA addresses how copyrights operate in cyberspace and are protected from Internet piracy. The US-JO FTA incorporates by reference article 1(4) of the World Intellectual Property Organization (WIPO) Copyright Treaty (WCT), the ''agreed statement'' of the WCT, and articles 7 and 11 of the WIPO Performances and Phonograms Treaty (WPPT). 26 The US-JO FTA provides copyright holders with the exclusive right to prohibit the availability of their works. The prohibition applies to importation and all reproductions whether it is permanent or temporary, which can include temporary storage in a computer memory. 27 The traditional right of reproduction continues to apply in the digital environment. However, it has many implications. The exclusive right of prohibition restricts the ability of Jordan to issue compulsory licensing. The FTA appears to be locking Jordan into treating temporary copies as reproductions within the scope of the reproduction right. Thus, telecommunications companies and Internet providers may be subject to infringement liability for the copying that is inherent in the use of computer networks. Despite the fact that the ''agreed statement'' accompanying the WCT (the equivalent of legislative history) makes it clear that the reproduction right includes the right to make digital copies, the ''agreed statement'' may be used to clarify that certain copying, e.g. for temporary digital storage, is permitted. The US-JO FTA requires parties to provide performers and sound-recording producers with an exclusive right to communicate and broadcast to the public of their phonograms by wired or wireless means. 28 The FTA parties, however, have the flexibility in establishing exceptions to the exclusive right of performers and producers of phonograms. For example, a party may provide exceptions for analog transmissions and non-subscription over-the-air programming. Moreover, the FTA parties may provide, through legislation, licenses for non-interactive services such as a pay service or subscription. Previously, Jordan's Copyright Law provides producers of sound recordings with the right of ''making available'' their phono- 35 The purpose of requiring government agencies to use legitimate computer software is to set an example for private parties, which is a step towards combating copyright piracy. Neither the Jordanian Copyright Law nor any regulation or decree addresses the FTA requirement by mandating that all government agencies in Jordan must use legitimate software, and must adequately manage government software usage. The FTA provides exceptions and limitations to the exclusive rights of copyright holders. Any exception, however, must be confined to certain cases that do not conflict with the normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder. 36 An example of an exception to the exclusive rights of copyright holders is the creation of back-up copies of a computer program. WTO panels have interpreted the exceptions to copyright on the basis of a three-step test. 37 The Jordanian Copyright Law should narrow any exceptions using the three-step test developed by the WTO panel decision. Thus, WTO panel decisions may provide guidance as to how a US or Jordanian citizen can act within the exceptions and limitations of the FTA. Moreover, the Jordanian Copyright Law must confirm that it would not permit anthologizing ''full'' articles to create books or photocopying ''entire'' books because this anthologizing and copying would interfere with the normal exploitation of the work.
Patents
The US-JO FTA determines the conditions for patentability. Any invention in any field of technology is patentable as long as the invention is new, involves an inventive step, and is capable of industrial application. 38 In addition, the inventor must disclose the information pertinent to the creation of his invention so that others skilled in the art can carry out the invention.
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The US-JO FTA excludes from patentability any invention whose exclusion is necessary to protect ordre public, morality, human, animal or plant life or health, or to avoid serious prejudice to the environment. 40 In addition, the FTA excludes from patentability diagnostic, therapeutic, and surgical methods for the treatment of humans or animals. 41 Contrary to the TRIPS Agreement, the FTA does not exclude from patentability life forms, which is an issue of tremendous importance for US biotechnology companies. 42 The US-JO FTA entertains broader subject matter patentability than the TRIPS Agreement. The US-JO FTA's Memorandum of Understanding on Issues Related to the Protection of Intellectual Property Rights expands the patentability provisions to include business methods and computer-related inventions. 43 The issue of patenting business methods is derived from USA laws and practices. In 1998, the USA introduced the concept of patenting business methods. 44 On several occasions, USA courts granted patents for methods of doing business. 45 Under the FTA, anything under the sun made by man could be patentable. The US-JO FTA provisions relating to the patentability of business methods were drafted to meet the interests of the USA. The US-JO FTA tightens the marketing approval process by calling for the need to notify the identity of any third party requesting marketing approval effective during the term of the patent. 46 The US-JO FTA also addresses compulsory licensing. 47 It allows the issuance of compulsory licensing in three cases only: to remedy a practice determined to be anti-competitive; for public non-commercial use or national emergency or other circumstances of extreme emergency; and if there is a failure to meet working requirements. 48 In contrast, the TRIPS Agreement left open the grounds for issuing compulsory licensing. 49 The compulsory licensing language of the US-JO FTA reflects US policy. The USA treats compulsory licensing as an exceptional policy tool to be used only in limited cases rather than a standard part of the intellectual property regime.
Data exclusivity and pharmaceuticals
The US-JO FTA requires that Jordan protects confidential clinical test data in marketing approval applications from misappropriation. 50 The FTA does not limit the protection that foreign companies receive for their clinical test data of pharmaceuticals. Data exclusivity, however, can delay the introduction of generic competition for life-saving drugs for example. Under the FTA, drug-regulatory authorities will not allow a drug originator's registration files to be used to register a therapeutically equivalent generic variation of a medicine for a fixed period of time. The FTA effectively extends monopolies by drug originators and affects access to medicines. Generics will effectively be barred from entering the market, even if patent terms have expired and even if a country has issued a compulsory license for a product that is on patent, until the monopolies on the use of the data expire. The US-JO FTA went further to limit competition, and prevented Jordanian companies from using new innovations for different uses. The US-JO FTA thus added another clause by stating that protection for new chemical entities will also include protection for new uses of old chemical entities for a period of 3 years. 51 The 3-year period for the protection of new uses of old chemical entities will be added to the protection period already given for registering a new brand. The US-JO FTA extends the patent term for pharmaceutical products.
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Extending the patent term vindicates the expectations of inventors who did not receive a 20-year term at the time the patent application was first filed. Extending the patent term applies specifically to pharmaceutical products that undergo human and animal tests to ensure their safety for use before being granted marketing approval. Whether to use patent extension or not will depend on the existence of an inefficient/efficient drug-approval system in Jordan.
The US-JO FTA mandates that Jordan ''makes available'' an extension of the patent term. This language indicates that patent term extensions were not intended to be mandatory. Jordan is obliged to provide access to an extension by giving the inventor the chance to file an application for an extension. The FTA does not determine the period of extension of a patent term. However, textually, the use of the term an ''extension'' in a singular format can be interpreted to mean that an extension of the patent term is allowed only once.
Enforcement of intellectual property rights
The US-JO FTA includes provisions governing enforcement of intellectual property rights, including the availability of injunctions, damages, and other remedial measures. 53 In cases of a known infringement of trademark, copyright, and related rights, judicial authorities can order the infringer to pay the right holder ''adequate damages''. 54 The US-JO FTA is a more detailed numeration of the TRIPS Agreement. The US-JO FTA makes use of a mathematical formula to compute how much injury the right holder sustained in order to calculate the amount of damages. An injury determination is based on the value of the infringed-upon item according to the suggested retail price (SRP) of the legitimate product or other equivalent measures established by the right holder for valuing authorized goods. 55 Using the SRP will increase the value of the product and thus increase the amount of damages awarded beyond what could have been awarded if the actual retail price had been used. The Jordanian Copyright Law refers to ''fair compensation'' only. 56 Moreover, the Jordanian Copyright Law states that ''adjudicated compensation shall be considered a privileged debt with respect to the net price of the sale of the objects which were used to infringe the rights of the copyright holder and the sum of money seized in the lawsuit''. Thus, the Jordanian Copyright Law calculates damages on the basis of the infringer's profits plus amounts seized from the infringer. Such a calculation may not be adequate to compensate the right holder. The Jordanian Copyright Law falls short of the US-JO FTA and therefore must be amended. The US-JO FTA imposes statutory fines on infringers. 57 The US-JO FTA requires Jordan to increase its statutory-based fines sufficiently to deter future acts of infringement by removing the monetary incentive of infringers. After Jordan modified its copyright law, statutory fines were doubled, from Jordanian Dinar 3,000 (US$4,235) to Jordanian Dinar 6,000 (US$8,469). 58 In the future, these statutory fines may be increased to Jordanian Dinar 10,000 (US$14,115). The test that the US-JO FTA uses is whether statutory fines are sufficient to deter future acts of infringement by removing the monetary incentive of infringers. Furthermore, the FTA requires authorities to seize all suspected pirated copyright and counterfeit goods, related implements that are used predominantly to commit the offense, and documentary evidence of infringement. 59 The Jordanian
Copyright Law does not have an express provision for seizure of documentary evidence. With respect to criminal actions and border measures, the FTA requires national authorities to act ex officio, i.e. upon their own initiative, without the need for a private party or right holder to lodge a formal complaint. 60 This allows rights holders to protect their rights while avoiding time-consuming legal proceedings. The Jordanian Copyright Law does not include a provision that authorizes ex officio action. The US-JO FTA establishes a rebuttable presumption that the author, producer, performer, or publisher of a work whose name appears on the work is the person entitled to bring a civil infringement case to protect his copyright. 61 The
Berne Convention for the Protection of Literary and Artistic Works (Berne Convention) requires presumption as to authorship only, while the US-JO FTA goes further to require presumptions as to ownership, subsistence of copyrighted works, performances, and phonograms. The Jordanian Copyright Law was amended to provide the FTA's presumptions of ownership and subsistence of copyright. 62 Therefore, the Jordanian Copyright Law fulfills the US-JO FTA requirements.
The FTA changes the conventional definition of piracy. It defines willful copyright piracy on a commercial scale as involving significant willful infringement that has no direct or indirect motivation of financial gain. 63 Piracy is a term that has no uniform definition. While it is most often used to refer to an egregious infringement of copyright, it is also used to refer to the intentional and systematic infringement with the purpose of profit-maximization. 64 According to the FTA, an infringer with no direct or indirect financial motive is liable for copyright piracy, similar to a willful infringer motivated by financial gain. Since the Jordanian Copyright Law criminalizes the exercise of exclusive rights without authorization, indirect motivation of financial gain. However, it would better if the Jordanian Copyright Law were amended to make it clear that there is no need for a profit motive in order for a defendant to be liable for infringement.
Implementation
The The transitional period granted to Jordan to implement its intellectual property obligations is a form of special and differential treatment. However, the TRIPS Agreement allows developing countries special treatment with respect to fulfilling their obligations; thus, similar provisions in the US-JO FTA are not unique. The US-JO FTA creates a vacuum because it does not determine a transitional period for compliance with the Memorandum of Understanding on Issues Related to the Protection of Intellectual Property Rights, which includes provisions related to the patentability of business methods.
The intellectual property provisions of the US-JO FTA require Jordan to modify its laws and regulations. The USA will not hesitate to invoke the FTA's dispute-settlement mechanism if Jordan does not live up to its obligations. 68 The threat of using the dispute-settlement mechanism on the part of the USA should not be taken lightly because it may lead to suspension of the trade benefits that Jordan is currently enjoying under FTA in the form of duty-free access to the US market.
Conclusion
The intellectual property provisions of the US-JO FTA are one-sided. They were drafted to protect US intellectual property rights. In great parts, the intellectual property part of the US-JO FTA reflects the laws and views of the USA: for example, the anti-circumvention of technological measures designed to protect intellectual property rights, patenting life forms and business methods, and limiting the cases that justify invoking compulsory licensing, just to list few. The FTA represents a homogenization of intellectual property laws between the USA and Jordan. This harmonization of standards may not be a desirable objective. It is preferable to have separate policy instruments for each party rather than one single policy instrument covering both parties. Although the intellectual property provisions of the US-JO FTA in many instances refer to ''The Parties'' or ''Each Party'', the reference is directed to Jordan, which has to implement these provisions. The FTA parties entered into asymmetrical commitments.
The intellectual property provisions of the US-JO FTA require Jordan to undertake commitments and regulatory changes that go beyond what Jordan agreed to in its accession to the WTO. The intellectual property part of the US-JO FTA is a WTO-Plus agreement. There are many exceptions to the intellectual property rights codified in the TRIPS Agreement. In contrast, the intellectual property provisions of the US-JO FTA include only a few exceptions.
The traditional ''North-South'' division, with developed countries favoring strong intellectual property protection and developing countries favoring more relaxed protection, will become more apparent in future FTAs concluded between the USA and Arab countries. Provisions covering intellectual property in the digital media would feature as standard clauses in future FTAs brokered by the USA with Arab countries such as Kuwait, Egypt, Lebanon, and Saudi Arabia. For example, future FTAs between the USA and Arab countries would protect rights management information by prohibiting the deliberate alteration or deletion of electronic rights management information-information that identifies a work, its author, performer, or owner, and the terms and conditions for its use. Future FTAs between the USA and Arab countries would also protect domain names and would require Arab countries to implement a dispute-resolution procedure based on the principles of the Uniform Domain Name Dispute Resolution Policy. These FTAs would require Arab countries to operate a Who is-style database that would provide the public with a reliable and accurate database of contact information for domainname registrants. Future FTAs would require Arab countries to criminalize the manufacture and distribution of devices that are primarily used in decoding an encrypted program-carrying satellite signal without authorization. Internet service providers (ISPs) will be treated in future trade agreements, which provide legal incentives for ISPs to cooperate with copyright owners in deterring the unauthorized storage and transmission of copyrighted works. Future trade agreements between the USA and Arab countries may ban importing or re-importing prescription drugs into the USA from those countries.
The experience and lessons learned from the intellectual property provisions of the US-JO FTA must serve as a base for a new approach for the proposed US-Middle East FTA. The intellectual property part of the US-JO FTA may not be the best template. The intellectual property part of the US-JO FTA is not one-size-fits-all. Future FTAs between the USA and Arab countries must address communal rights, such as traditional knowledge or folklore expressions. Future trade agreements should emphasize cultural protection to guard Arab countries' domestic audio-visual sector culture from foreign films, music, and television programming. Future trade agreements must contain provisions relating to the transfer and dissemination of technology. These FTAs should not focus only on creativity and innovation but must refer to the transfer and dissemination of technology or the interest of the public. These FTAs, should link intellectual property rights with the transfer of technology and investment. Some of the intellectual property provisions in the US-JO FTA, such as patenting life forms and business methods, are setting a dangerous precedent, and they must be lifted from the table when Arab countries negotiate future trade deals.
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